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Disclaimer

The information provided in this articleis for general information purposes only and does
not constitute professional legal advice. The information presented has been compiled by
Polten & Associates and, while we do endeavor to keep the information up-to-date and
correct, we make no representations or warranties of any kind, express or implied, about
its completeness, accuracy, or reliability. Nor are we to be held responsible for any

omissionsfrom thisarticle.

Insofar asthisarticle advertsto provincial rules, it is usually the case that these rules refer
specifically to the Province of Ontario where one-third of the population of Canada lives.

Theserules may vary from those of other provinces.

We strongly recommend that you seek professional legal advice from a qualified lawyer to
resolveyour particular legal problem.

* A Referendais a German trainee lawyer receiving practicahirg in judicial and other legal
work having completed at least five years of forteghl studies at university and having passed
the first of two state examinations for admissiorthe legal profession (as a judge, lawyer, state
attorney, etc.).
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A. Introduction

In the course of increasing globalization thereraoee and more cross-border cases, especially
in succession law, which need to be dealt withiffeent countries and therefore different legal
systems. This essay deals with basic questionshwiaee to be considered when making a last
will with regard to estate succession in referetcc&erman and Canadian law. It describes the
kind of dispositions which are actually possibleweell as the problems which could occur in the
case of succession. The first part of this essdly demonstrate what kind of testamentary
dispositions can be made under German and undexd@amlaw. Secondly, it will be explained
which law is applicable. This is governed by thenftot of laws of the particular state, also
known as Private International Law. Finally theeetfof foreign judgments will be analysed.

Both Canada and Germany are federal states. Casadamposed of 10 provinces and 3
territories, Germany of 1®undeslandern(= provinces). The Canadian provinces are more
sovereign in comparison to the Gernaimdeslanderin particular they have more authority in
terms of legislation. Whereas succession law a$ agethe conflict of laws is federal law in
Germany, in Canada both are part of the provincesdiction. Therefore Canada does not have
a uniform national succession law. However, thei@adar rules in each province are not that
different from each other, except for the proviredeQuebec. Unlike all the other provinces,
private law in Quebec is not rooted in the Anglo-&ian common law legal system, but is
rather derived from French legal traditions andGoele Civil.

The following observations are made on the basitheflaw of the Province of Ontario, the
largest Canadian province having about a thirdhefgopulation of Canada. The law in the other
Common Law provinces is similar, but may vary.

It is not the purpose of this essay to elaboratenugll possible issues. It is limited to basic
problems in cross-border will drafting and estatbnmistration. Furthermore it has to be
considered that the rules in each Canadian prowgecerally match those of Ontario, but may
nonetheless vary in particular cases. Finally, lléggans can have different meanings in Canada
and Germany. For instance, leases of immovablepanteof the immovable property law in
Canada (real property law), whereas in Germany #reyconsidered to be part of the movable
property law (personal property law).

Therefore it is strongly recommended to obtain lleglvice from a lawyer in your particular
case.

B. Making of a Last Will

The first question which needs to be considerednwdrafting a will that deals with assets in
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different countries is what kind of testamentargpasitions exist and how they can be properly
made under German and Canadian law respectively.

|. Germany

According to German law, there are two differentysvaf making testamentary dispositions: the
last will and theErbvertrag(= inheritance contract).

1. Last Will

The testator can make a last will by himself indharting. He has to write and sign it in person
(section 2231 No.2, section 2247 of the BGB) (Ger@avil Code). He can also make a will by
declaration before a public notary (section 22311Nsection 2232 of the BGB) by either
announcing his will to a notary or delivering atéetto him with the declaration that this letter
contains his last will. In that case the letter lo®t have to be in handwriting. The notary
records the last will in both cases.

In Germany, spouses can make a joint last will wgitihplified formal requirements (sections
2265, 2267 of the BGB). It is known ass@meinschaftliches Testaméntjoint last will) which
complies with the formal requirements if one of #pouses writes and signs the will in person.
The other one only has to sign the will.

2. Erbvertrag (Inheritance Contract)

The testator can also make his testamentary dispusiin the form of arErbvertrag (sections
2274 ff. of the BGB). AnErbvertragis a contract between the testator and anothesoper
usually one or more of the heirs, in which theaest makes binding testamentary dispositions.
The contract has to be recorded in writing by anowith both parties being present at the same
time. Since arierbvertragis not valid under Canadian law, this essay vall deal with it further.

[l. Canada

Canadian law directs that testamentary disposittamsonly be made in the form of last wills.

1. Last Will with two withesses

The conventional way of making a will, which is ognized in every province in the country, is
the last will with two witnesses (ss. 3, 4). It hi@s be in writing (but not necessarily in
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handwriting) and has to be signed by the testatdhe presence of at least two witnesses. The
testator does not have to sign in person. It isicseiit if another person signs the will in the
presence and by direction of the testator. Aftedsathe witnesses have to subscribe the will in
the presence of the testator to certify that tlséater has executed the will in their presence and
that it constitutes his last will. It needs to bepkin mind that the spouse as well as any other
person named in the will as a beneficiary is natlifjed to be a witness or to sign the will for
the testator. If the will is executed contrary histprohibition of participation, it is generally
void. It is valid nevertheless if apart from thered person at least two other qualified witnesses
can attest to the execution of the will. Furthereat is possible that the court could declare the
will to be valid if it is satisfied that the barrgerson has not exercised any improper or undue
influence upon the testator. The ban on partiagpatoes not apply if the fact which forms the
basis upon which the person is disqualified is angnifested after the execution of the will
(s.11).

2. Holograph wills

In most Canadian provinces it is possible to makelagraph will (e.g. in Ontario (s.6); this is
not the case in British Columbia, which requires tattesting witnesses for any last will,
although a holograph will made outside of BC isoggized in BC for succession of movables).
A holograph will is valid if it is made wholly bye testator's own handwriting and signature.

3. Gemeinschaftliches Testament [Joint Will]

A joint will is a single will that covers two peanl It determines the distribution of property in a
certain way regardless of who dies first. Usuadlll, the assets go to the survivor but this
distribution is not a requirement for it to be ajawill. A joint will can not be changed after one
of the parties dies. Accordingly, a joint will cle problematic if the survivor is young and his
or her circumstances change such that a change ill would be required.

C. Contents of Testamentary Dispositions

The following section describes the basics of tlmstnsommon dispositions made in last wills.
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I. Germany

1. Appointment of an heir/Legacies

Primarily, the testator can appoint an heir inlas will by allocating his entire property or a
part of it to someone (sections 1937, 2087 ff., BGBhe heir is the testator's universal
successor. He can also bequeath a legacy to sorbga@imcating selected assets to this person
(sections 1939, 2147 ff., BGB).

2. Estate of the provisional and subsequent heir

The testator can appoint a provisional and subsedueir, which means the testator's estate
passes to the subsequent heir on the death ofribrehgir. (sections 2100 ff., BGB). This is
known asvor- und Nacherbschaft

3. Testamentary burden

The heir as well as a legatee can be burdenedolitbations without giving a third party an
entitlement to the performance of the obligations.

4. Directions to the distribution of the estate

The testator can make arrangements regarding stabdtion of the estate in his last will
(section 2048, BGB).

5. Administration of the Estate

German law allows for the possibility of making argements for administrating the estate
(sections 2197 ff., BGB). The executor’s assignniei carry out the testamentary dispositions.
He has to administer the estate and arrange fdrstsbution between the heirs.

[l. Canada

1. Appointment of an Heir/Legacies

In Canada, the designation of an heir as a univetgaxessor comparable to German law does
not take place. In the last will the heirs receilie benefit of the estate (s.2), which can be
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compared to a German legacy. The personal repegs@nbr estate trustee distributes the assets
of the estate to the estate’s beneficiaries (9;lrle 74.01 Rules of Civil Procedure). In Canada,
the administration of the estate is mandatory,reoptto Germany where it is only an option, and
is in general at the testator’s discretion. Théates can either appoint someone as a trustee in
his last will, who is then called executor, or la deave the appointment to the court. A trustee
appointed by the court is called administrator.

2. Estate of the provisional and reversionary heir/  testamentary trust

Under Canadian law, there is no disposition compart the Germakor- und Nacherbschaft
However the possibility of a testamentary trustsesxi The trust is a fiduciary relationship. The
subject of the trust is the trust property, whislkadministered by the trustee for the benefit of a
beneficiary. The trust property is a special furtuch is to be kept separately from the trustee’s
other assets and is to be used only for certaipgses or in the beneficiary’s interesThe
testator creates the testamentary trust in hiswdktAs part of the last will it is subject to ¢h
same formalities as described under B. 1.

3. Testamentary burden

The testator can make dispositions in his lastwilich are to be fulfilled by the beneficiaries.

4. Directions regarding the partitioning of the est ate

The testator can give directions in his last weljarding the partitioning of the estate which are
to be fulfilled by the personal representative.

5. Administration of an estate

As already described under II.1., the administratd an estate is mandatory. See the points
explained above.

! Flick/Piltz, marginal number 1029.

2 castel/Walker, Ch. 28.2.a., 28.3.a.
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D. Revocation of testamentary dispositions

|. Germany

The testator can revoke his last will or partstaflhenever he wishes (sections 2253 ff., BGB).
The revocation can be done by modification or desion of the last will or by making a new
last will®. The revocation itself can be revoked in the samg as the last will. If in doubt, the
original will is revived (section 2257, BGB). Inditlon, a testamentary disposition which names
the spouse as a beneficiary of any kind is voithéf marriage is terminated before the testator’s
death or the testator has filed a petition for dieobefore his death (section 2077 (1), BGB).
Only when an intention appears in the will that tixstator would still want the disposition to the
former spouse to be valid will it be upheld (sect?®77 (3), BGB).

For the revocation of a joint will, certain specifiules apply: a joint revocation as well as the
revocation of dispositions which are not interdejeati follow the general rules. The revocation

of interdependent dispositions however does notirderdependent disposition is a disposition

made by one testator that only takes effect ifréage disposition the other testator made is also
effective (section 2270, BGB). As long as both smsuare alive, the will is revoked by a

statement of resignation authenticated by a ndg&agtions 2271, 2296, BGB). As soon as one of
the spouses dies, the right to revoke the will egfor the other one. To revoke his or her
dispositions, he or she has to renounce his/hbt tigsucceed (section 2271 (2), BGB).

[l. Canada

A last will or a part of a last will can be revokbg a written declaration, by another will or by
destroying the will (s.15). It is also possibler&wvoke a revocation and revive the original last
will in compliance with the formalities requiredrfmaking a valid will (s.19). The original will

is revived only if the new statement shows an iento give effect to it. Furthermore, a will is
revoked by marriage unless the testator statesicéiplthat it should be valid despite the
marriagé. In addition, a disposition that names the forsmsuse as a beneficiary of any kind or
appoints her/him as executor or trustee is revokéte marriage is terminated except when a
contrary intention appears in the will. The fornspouse is treated as if she/he had predeceased
the testator (s.17 (2)).

3 Specifics apply to wills in official custody.

4 See s.16 for more exceptions.
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E. Applicable Law upon the death of the testator

|. Introduction

Cross-border cases always raise the questionwabkitt law is applicable in the particular case.
This is governed by the conflict of laws of the oty where the matter is brought before a
court. The court applies its own conflict of laws ¢larify which law is applicable to the
particular case of successiolt depends upon several factors, for instancéhemationality of
the testator at the time of his death where hehimdomicile and whether the estate consists of
movables or immovables. As the testator cannotysVieresee at the time of making the will in
which country the heirs or the estate trustee lwilhg the matter before a court to apply for an
Erbschein(= certificate of inheritance) or for letters &stentary or to start other proceedings, it
is important for him that his dispositions be daind enforceable in every country which could
be concerned with the matter.

1. Germany

The German conflict of laws determines which lawapplicable to a case with cross-border
issues. The German conflict of laws can mainly dnél in the EGBGB (Introductory Law to
the German Civil Code); provisions regarding intarce are to be found in Art. 25 and 26 of the
EGBGB. The general regulations, in particular Ax3d 4 of the EGBGB, are applicable as
well.

German conflict of laws is primarily geared towardtzenship. Pursuant to Art. 25 of the
EGBGB, succession is generally subject to the lathh@® country the testator was a citizen of at
the time of his death. Generally, there is the gipile of Nachlasseinhei{= uniformity of the
estate), i.e. that the law of the testator's hotatess applicable to the entire estate, regardiess
the single assets’ nature and location.

Hence, according to the German conflict of lawsin@ law is generally applicable to cases of
succession involving a German testator, whereascé&ses involving a testator of another
citizenship, Canadian for instance, the respeciwetry’s law applies.

However, in terms of immovables, the testator catemnine in his last will that German law
should apply (Art.25 Abs.2 of the EGBGB). This Isdd the splitting of the inheritance and thus
to an exception to the principle of uniformity bktestate.

> Flick/Piltz, marginal number 60.
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2. Canada

The Conflict of Laws in Ontario distinguishes beénemovables and immovables (s.36). For
immovables theléx rei sitaé applies, i.e. the law of the country the propasgyocated in. For
movables, however, it is the place of the testatdomicile.

[l. Testator is German Citizen

According to the German conflict of laws, only Gammlaw applies in such a case, irrespective
of whether the estate contains movables or immesgadnhd where it is located.

Therefore German law applies to the testator’s @ipobperty in Germany as well as in Canada.

According to the Canadian conflict of laws, Canad&w applies with regard to immovables in
Canada and German law with regard to immovablégsarmany. With regard to movables, the
law of the country where the testator had his deshicile is applicable. If the testator had his
last domicile in Canada, Canadian law is applicabth regard to all movables in Canada and in

Germany. Conversely, German law applies for all atdes if the testator had his last domicile
in Germany.

Example 1: The testator had German citizenship but reside@dronto for the last 30
years. The estate contains land as well as movpldeerty both in Canada and in
Germany.

According to the German conflict of laws, Germaw la applicable to the whole estate.
— According to the Canadian conflict of laws, Caaadaw applies in regard to the land
in Canada and to all the movables in Canada asaséli Germany. In regard to the land
in Germany, German law applies.

[ll. Testator is Canadian

In this case, Canadian law applies according to@eeman conflict of laws, irrespective of the
fact if the estate contains movables or immovaaleswhere it is located.

Therefore Canadian law applies in regard to théatess whole property in Germany and
elsewhere. If the testator owned land as well agatles in Canada, Canadian law is applicable
to them. If the testator owned land and movablgSsemmany beyond that, Canadian law applies
to them. However, Art.25 (2) of the EGBGB providbat the testator can determine in his last
will that German law shall apply with respect t@ immovables in Germany. Accordingly, a
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Canadian with immovable property in Germany caroskovhich law should be applicable to it.

According to the Canadian conflict of laws on thtes hand, German law is applicable to
immovables in Germany and Canadian law to immoainiéCanada. The law that is applicable
for movables is determined by domicile, i.e. thet lpermanent residence of the testator. See
above at (E.II).

Example 2: The testator had Canadian citizenship and resided aronto. The estate
contains land as well as movable property both @am&la and in Germany.

According to the German conflict of laws, Canadem is applicable to the whole estate.
— According to the Canadian conflict of laws, Caaadaw applies in regard to the land
in Canada and to all the movables in Canada asaseélt Germany. German law applies
to the land in Germany.

Example 3: Same as example 2, but the testator determined itast will that German
law should apply.

According to the German conflict of laws, Germaw lapplies in regard to the land in
Germany and Canadian law to the rest of the estadecording to the Canadian conflict
of laws, again, Canadian law applies in regardhi® land in Canada and to all the
movables in Canada as well as in Germany. In regmatbe land in Germany, German
law applies.

F. Recognition of testamentary dispositions — Forma | Validity

Art. 26 of the EGBGB states the requirements of @@man Conflict of Laws for the formal
validity of a last will. It contains different alteatives for a last will to be valid as well as a
revocation of former testamentary dispositions.thails are valid,inter alia, if they comply
with the formalities required by the law of thet&gsr's home state, of his last domicile or of the
place where the last will was made. A last wilklso valid if it complies with the formalities
required by the law of the place where the immossbthich the testator disposed of in his last
will are located.

According to Canadian law, last wills are valid esplly if they comply with the formalities
required by the law of the place where the last wds made or where the testator was last
domiciled or had his habitual residence (s.37).

G. Procedural Law

The following section answers the question of howroceed after the death of the testator, and
in particular addresses the issues of which coastjbrisdiction and to what extent certificates
which are issued in one country are recognizabieesufiorceable in the other.
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l. Germany

1. Jurisdiction

a. Contentious Proceedings

The general international jurisdiction of Germanaltcourts also determines if a trial regarding
succession issues can be brought to a German @uetto lack of state treaties in regard to
succession law between Germany and Canada, tkdigtion is determined by national German
law®. A German court therefore has international jucison whenever it has jurisdiction
according to the provisions of the Code of Civibé&dure ZPO). In regard to succession law,
sections 27 and 28 of the ZPO are to be espeatalhsidered, in addition to the general
jurisdictional rules in sections 12 ff. of the ZP&ccordingly, succession matters can be brought
to the court in the district in which the testabad his place of general jurisdiction at the tinie o
his death, irrespective of the testator’s citizémstnd which country’s law is applicabldn case
the testator did not have a place of general jigtigoh in Germany at the time of his death but
had German citizenship, a trial can be broughh&ocburt in the district in which he had his last
domestic domicile. In case he did not have suclomiclle, a trial can be brought to the
Amtsgerichi(= local court) Schéneberg in Berlin.

It is also possible to stipulate a jurisdictiorcmmpliance with the requirements of section 38 (2)
of the ZPO. Such a stipulation requires writtemrfand is possible if one party or both do not
have a place of general jurisdiction in Germanjs Itrelevant whether there is a place of special
jurisdictior?.

b. Non-Contentious Matters

A German probate court has international jurisdittivhenever a foreign conflict of laws refers
to German succession |&wAs discussed above, a German probate court héslifion

whenever the testator was a German citizen or aadian testator leaves immovables in
Germany. Furthermore, section 2369 of the BGB plewia special international jurisdiction in

®  Vgl. FA-ErbR/Rohlfing, p.1278.
" FA-ErbR/Rohlfing, p.1279.
Zoller/Vollkommer, section 38, marginal number 26

Flick/Piltz, marginal number 323.
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case the circumstances surrounding an estate destatlish jurisdiction for a German court
even though the estate consists of property siuat&ermany.

The local jurisdiction is provided for in sectiod3of the FamFG (German Domestic Relations
Court Proceedings and Non-Contentious Jurisdicfiot). The probate court of the district in
which the testator had his last domicile has juctsah. In case the testator did not have a
domicile in Germany at the time of his death, tbartin which district the testator last resided
has jurisdiction. If the testator did not have swchesidence at the time of his death, the
Amtsgericht(= local court) Schéneberg in Berlin has jurisiictfor estates of German testators,
while, for the case in which the testator was n@eaman citizen, every court in which district
estate assets are located has jurisdiction.

2. Procedure

a. Granting certificate of inheritance

As long as German law applies to the successiamaity there are no specifics which need to
be taken into account. Upon application, the Cgtants a certificate of inheritance according to
section 2353 of the BGB. It should be kept in minat, although the estate succession complies
with German law, the certificate does not extengrtperty in other countries in regard to which
foreign law applies. In this case, a restrictioadsled to the certificate of inheritance.

Example 4: The testator is a Canadian domiciled in Munich d@aves immovables in
Canada and in Germany as well as movables in Geyman

Because of his Canadian citizenship, Art.25 of H@BGB refers to Canadian law. The
conflict of laws provisions direct that German lapplies in regard to the immovables
and movables in Germany, but in regard to the imabtes in Canada, Canadian law
applies. The Court grants a certificate of inhext according to section 2353, BGB,
with the restriction that it only extends to theperty in Germany.

Even if German law does not apply to the successiengranting of a certificate of inheritance
regarding property in Germany is still possibléSuch a document is called
“Fremdrechtserbscheir{= foreign law certificate of inheritance) pursudo section 2369 BGB.

It specifies which law applies to the successioth\ahich restrictions the heirs are subject to that
are comparable to German law.

It has to be kept in mind that the granting oFagmdrechtserbscheins only possible if foreign
substantive succession law appifesAs discussed above in relation to the applicgbitif

10 palandt/Edenhofer, section 2369, marginal nuriber
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Canadian and German law, Brémdrechtserbschéincan never be granted to an heir if the
testator was a German citizen irrespective of #st domicile or residence of the testator. In
cases in which the testator had foreign citizenship German law nevertheless applies, for
instance where a foreign conflict of laws provisiefiers to German law or the testator directed
that German law apply, in accordance with Art.2bdPthe EGBGB, aFremdrechtserbschein
also cannot be granted. The court grants an orndioartificate of inheritance according to
section 2353 BGB.

In cases in which German and foreign law applyartgto the succession, an ordinary certificate
of inheritance can be granted as well asFeefhdrechtserbschéinBoth certificates can be
combined in one document.

b. Granting certificate of executorship

With regard to the granting of a certificate of extrship, section 2368 (3) of the BGB directs
that the regulations regarding the certificate rdferitance apply analogously. See the points
above regarding the procedure of granting a ceatdl of inheritance. Therefore pursuant to
sections 2368 (3) and 2369 of the BGB, a certéiaa{t execution can in principle be granted if
the position as executor/trustee is based on fordagyv. Such a certificate is called
“gegenstandlich beschranktes Fremdrechts-Testanwdistszckerzeugnis and it needs to
stipulate any special authorities granted to thecator by the foreign law. The problem in this
context is that according to Canadian law, andointrast to German law, the administration of
estates is mandatory and thus the formal admitimtraf the estate is not dependent on the
intentions of the deceased. As a result, the aditnation of estates under Canadian law is not
comparable to the carrying out of the executoryiedubf a will under German law. It is
debatable whether the trustee appointed by a Cama&durt (the so-called administrator) can be
granted a certificate of executorstip If the deceased, however, appointed a personal
representative in his last will (the so-called exer), comparability can be assumed and a
certificate of execution can be granted.

3. Recognition and Enforcement of Foreign Judgments

The recognition of foreign succession law judgmesitdetermined by section 328 of the ZPO.
Final foreign court decisions generally are recagdias long as the exceptions stated in section
328 of the ZPO do not apply. Subject matter ofrredgnition are the procedural effects of the
final foreign court decision, as long as they anewn to German law without needing to be

™ Flick/Piltz, marginal number 670, 575.
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consistent with the effects of a German judgriferithe declaratory and constitutive effects of
the foreign judgment are therefore recognisabléhbyforeign courts.

The recognition takes place automatically if thquieements for the recognition are fulfilled.

The effects of the foreign judgment extend to Gerynaithout the necessity of a special act of
recognition. If the need emerges for a final cleaifion of the ability to be recognized by a
German court, this need can be satisfied by anraétir a declaratory judgméfit

The enforceability of foreign judgments has to treely separated from the recognizability of,
and the associated procedural effects of, foreiglyments. A foreign decree is not in itself
enforceable in Germany. According to section 72thefZPO, enforcement of the foreign decree
is only possible if the validity of enforcing theeaee is declared in a so called
“Vollstreckungsurteil (= enforcement judgement), which can be obtaimedan additional
proceeding by an action leading to a declaratioenddrceability.

It has to be considered that sections 328 and Y#2aZPO do not cover foreign certificates of
inheritance or grants of probate or administratibmose are not recognisable. The heirs and the
estate trustee must apply respectively for Fré(ndrechts-) Erbscheirand a {(Fremdrechts-)
Testamentsvollstreckerzeudhis Germany. See the discussion above at (G.1 2.).

[I. Canada

1. Jurisdiction, Procedure

The court’s jurisdiction in terms of contested edings regarding succession is determined by
the jurisdiction in non-contentious estate mattaccording to Canadian provincial laws.
Accordingly, the court which has jurisdiction ines of granting the documents in conjunction
with the succession is competent.

As already discussed above (C.11.1), there is nmegment of an heir in a manner comparable
to German law. Everybody upon whom an asset iotest by order in the last will is known as
an heir irrespective of the characterization of tlestowal as a legacy or as a gift for instance.
Therefore the heirs are not granted a certificdtenloeritance. After the testator's death the
personal representative/estate trusteda¢hlassverwaltér compare C. Il. 1.) becomes his

12 7zoller/Geimer, section 328, marginal number 20 ff

13 7zoller/Geimer,.section 328, marginal number 31.

14 7zoller/Geimer, section 328, marginal number 27&.
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successor. In the course of handling the testapoperty, he distributes the assets to the heirs.

Depending upon whether the testator has appoimi@@sne as his personal representative, he is
called an executor or an estate administrator. gtate administrator is appointed by the court
either because the testator did not appoint angoriecause the appointee cannot or does not
want to accept the position. In order to legitimiae position in the handling of the estate, he
requires the appropriate certificate from the coBdth the executor and the administrator have
to apply for a so-called certificate of appointmehestate trustég This certificate serves as a
judicial confirmation of the authenticity of thestawill.

If the testator has made a will, the court granterificate of appointment of estate trustee with
a will annexed, otherwise a certificate of appotinof estate trustee without a will. For the
executor, the certificate is only a confirmationhis position and serves to legitimize his role in
the distribution of the assets of the estate. Héve his rights directly from the will. If the
executor resides outside of the Commonwealth, dlet generally grants a certificate only if he
gives a security which is determined by the casst 6, 29 (3) EA) (Estates Act).

The administrator is appointed by the court andvdsrhis rights from the granted certificate.
Generally only someone who is residing in the respe province shall be appointed
administrator (s.5 EA). It is in the court’s disito@ who is appointed as administrator. The court
first considers the appointment of the person towlhhe deceased was married or with whom
he was living in a conjugal relationship outsidermiage, and then considers the next of kin (s.29
EA). The court can as well demand that the adnmatist deposit a security (s.29 (3) EA).

The Superior Court of Justice has jurisdictiondaainting these certificates. The application is to

be filed in the Court office for the district in weh the testator had a fixed place of abode at the
time of his death (s.7 (1) EA). If the testatoridedsl outside the respective province, the

application shall be filed in the office for thestfict in which the testator had property at the

time of his death (s.7 (2) EA).

2. Recognition and Enforcement of foreign judgments : In Canada foreign
judgments are in principle recognisable and enforce able

Recognition of such foreign judgments in Canadaiireg the decree-delivering court to have
jurisdiction according to the rules of the applieatprovincial Conflict of Law¥, .

15 Other Canadian provinces issue a grant of prdbatee executor and a grant of administratiorné t

administrator.

6 For more details see the essay ,Reciprocal Eafoent of Judgments Between Germany and Ontario*,

availabe from Polten & Associates website: www g@adtssociates.com.
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Accordingly, a court has jurisdiction in so faragudgmenin personams concerned, which is
similar to a German judgment on obligatory claimhghe defendant submits or agrees to submit
to the jurisdiction of that couft if the defendant as an individual was residerthi country,
state, province or territory of the foreign courtas a corporation was carrying on business there
at a permanent establishmenor if there at least was a real and substantiahection between
the matter and the foreign colirtA judgemenin rem which primarily consists of a judgment
on a claim based upon a property right, is recapiezif the movable or immovable property is
situated in the district of the ruling cotirt

Like German law, Canadian law distinguishes betwienrecognition of a judgment and its
enforcement. With reference to that judgment,omre aatain another decree in Canada, the so
called action on the judgment, which is the basigtie enforcement. The judgment has to meet
the basic requirements for recognition and enfom@maccording to the above said. But even if
it does, it might still be impeached and therebyie@ recognition and enforcement on the
ground that it was obtained by fraud, or that treign proceedings were conducted in a manner
contrary to natural justice, or that its recogmitior enforcement would be contrary to public
policy’””. Finally, the judgment has to be enforceable, kmive and directed towards a
determinable sum of mon@y

A German certificate of inheritance is normally metognized, because in contrast to German
law, in Canada the heir does not become the te'staoccessor; instead the administration of
the estate is done by the personal representafivel(, G.Il.1.). In case the testator has not
appointed an estate trustee, the heirs have to makequest that the court appoint an
administrator — see above at (G.ll.1.). Accordiog of the EA, the court shall not appoint a
person who does not reside in that particular praias estate administrator. However, this is
not mandatory. It is still possible for instanceajgpoint one of the heirs residing in Germany,
albeit in that case the court can order him/hgjivte a security (s.6, EA).

Regarding the German certificate of executorshifg situation is different. The German
executor can apply for a certificate of ancillappaintment of estate trustee with a will to a

17 Castel/Walker, Ch.14.5., Ch.14.11.

18 Castel/Walker, Ch.14.5.a.,b.

19 castel/Walker, Ch.14.5.c.

2 Morguard Investments Ltd. v. De Savo§#990) 3 S.C.R. 1077.
2L castel/Walker, Ch.14.11.a.,b.

%2 Beals v. Saldanh&003) 3 S.C.R. 416.

3 Castel/Walker, Ch.14.3., 14.6.
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Canadian court. The application has to be accorefdny certified copies of the document (i.e.
the German certificate of executorship) under #ed sf the court which granted it (rule 74.09
Rules of Civil Procedure). For this certificate tb@me requirements apply as for the above-
mentioned ones (see G.lI.1.). The court particuladn make the granting of the certificate
dependent upon security pursuant to s.6 of the EA.

H. Conclusion

As this essay demonstrates, every single caseheritance law with cross-border issues can
entail unexpected complications. In addition, eveage differs in its details so that a general
answer to particular questions is not possibledwisable. It is therefore crucial for a client to
obtain legal advice from a lawyer to address tbein particular case.
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