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Disclaimer

Theinformation provided in this article is for general information purposes only and does
not constitute professional legal advice. The information presented has been compiled by
Polten & Associates and, while we do endeavor to keep the information up-to-date and
correct, we make no representations or warranties of any kind, express or implied, about
its completeness, accuracy, or reliability. Nor are we to be held responsible for any

omissionsfrom thisarticle.

Insofar asthisarticle advertsto provincial rules, it isusually the case that these rules refer
specifically to the Province of Ontario where one-third of the population of Canada lives.

Theserules may vary from those of other provinces.

We strongly recommend that you seek professional legal advice from a qualified lawyer to
resolveyour particular legal problem.

* A Referendais a German trainee lawyer receiving practicahirgg in judicial and other legal
work having completed at least five years of forteghll studies at university and having passed
the first of two state examinations for admissiore legal profession (as a judge, lawyer, state
attorney, etc.).
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I. The Different Legal Systems of Germany and Canada:

It comes as no surprise that the legal systemseoin@&ny and Canada differ significantly. These
differences are due mainly to the fact that theadan legal system (with the exception of the
province of Quebec) is based on the common law edsethat of Germany is based on the civil
law, as are the legal systems of most member statbe European Union.

The common law was developed in England during1tP#n and 13th centuries and is also
known as the “traditional law.” As a British colgn@anada became a common law jurisdiction,
implementing decisions and developments as theyroet in the English law.

Common law isguided by the principle ofstare decisis,”"more precisely known aSstare
decisis et non quieta moveré'stand by decisions and do not move that whiauiet”). Judges
are the major decision makers who hold the powaréate precedents by developing abstract
rules in particular cases, which from the pointime of their ruling become binding for courts
of the same jurisdiction. In other words, all dems of a higher court have a binding effect
within the jurisdiction of a province (CAN) or s¢afU.S.A.) on all lower courts of the same
province or stateb{nding authority.

It is important to note, however, that a higherr€sulecision does not have any binding effects
on a lower court of a different jurisdiction — atigh the decision holds persuasive authority.

Although precedents set guidelines for the futtiney can also be overruled by new statutes
passed by the appropriate authorities.

Civil law, on the other hand, has its origin in cartal and, particularly, in Roman law. In 534
AD, Roman law was codified in th&Cbrpus luris Civilis” at an order of the Byzantine emperor
Justinian. Unlike the common law, civil legal systesuch as that of Germany are created solely
by legislators. Thus, the courts are not so syrioiund by earlier decisions, but rather by the
specific applicable and just law. This basic pgheiis codified in Art.1 Abs. 3 of the German
Constitution (‘Grundgeset). Therefore, it is possible that two courts oéthame jurisdiction
decide differently in similar cases. Although twauds of the same jurisdiction may technically
decide similar cases differently under the commea, lit is highly unlikely since extraneous
preconditions would apply.

It should be noted, however, that according to Geraw, lower courts are required to follow
the decision of a higher court within the samesgligtion if the facts of the case are the same.
For example, a German municipal courAifitsgericht) is bound by the decision of the district
court (“Landgericht) of the same jurisdiction. An aggrieved partyGermany has the right to
appeal the decision through the remedieBafrifung” and ‘Revision.”
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In addition to the Canadian common law and Germuaihlaw principles, the legal systems of
both Canada and Germany are grounded in their ceégpeonstitutions.

In Canada, the Constitution of Canada is the supréaw; the country's constitution is an
amalgam of codified acts and non-codified trad#ioand conventions. Moreover, the
Constitution of Canada outlines Canada's systegoweérnment, as well as the civil rights of all
Canadian citizens.

In Germany, the Constitution of the Federal Remubfi Germany (FRG) is the supreme law
("Grundgesetz”). It first came into effect in 1949 the de facto constitution of West Germany. It
deals with Germany’s system of government, thd dghts of all persons resident in Germany,
the executive power, the legislative power andgiadlipower (principle of separation of powers).

II. The Law of Contract under Canada and Germany

The different origins of and distinctions betwedée Canadian and German legal systems are
reflected accordingly in differences between thespective approaches to one of the most
fundamental areas of law — the law of contract.

In Germany, contract law is basically codified lne tBurgerliches Gesetzbut(BGB, English:
Civil Code”). Inter alia, it contains rules about the conclusion of a canjréhe rescission of a
contract and particular standards on the form awmdent of a contract. THBGB also contains
special standards for different types of contrag@$s535 et sedBGB, for example, contain rules
about lease or rental agreements, w8531 et seq. BG8et out standards for contracts related
to work and services. Furthermore, tB&B contains rules on Property Law, Family Law and
Succession Law.

In Canada, the applicable law differs from provincerovince. A distinct federal law, such as
that of Germany, does not exist in an equivalennfon Canada. Some of the few examples of
Canadian federal law are Income Tax Law, Crimirelland Immigration Law. However, many
legal principles are similar in the different pmoees and the following essay summarizes those
principles as a guide to what may be loosely ter@adadian law. Particular examples provided
throughout are based on the law of the provind@rtrio.

The purpose of this essay is to provide insight itite differences between and similarities
shared by Canadian and German contract law andpdans of various examples, to illustrate
key differences between the common law and ciwlliegal systems.

! http://en.wikipedia.org/wiki/Constitution_of _Caread
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I1l. How does a Contract come into Existence?

Pacta sunt servanda this principle of Roman law means that contragigie they are closed,
are binding. German contract law refers to thia@ple; there is no equivalent in Canada.

Practically speaking, the relevant questions to arekthese: (1) What are the key differences
between the common law and civil law in their agmto to contract law? (2) What are the
formalities of contract law? (3) Which claims cam lllased on contract, or how can damages be
claimed in case of a breach of contract? Lack awkadge in these areas inevitably leads to
avoidable misunderstandings and problems in prctic

In general, such questions can only be answerédhhof the legal action to be taken because,
amongst other factors, different forms of contraatsl different contents can lead to differing
preconditions for the conclusion of a contract. draerstand which differences are basic and
important for practical purposes, it is importaot dnalyze the basic principles underlying

German and Canadian contract law. After such aisalyee practical application of those

principles will be outlined.

IV. The conclusion of a contract according to German law

1. Offer and acceptance

In German law, a contract comes into effect throwgh corresponding declarations of intent: (i)
offer and (ii) acceptance. The offer has to beimysished from the so calledbvitatio ad
offerendum (invitation to treatwhich is actually not in and of itself an offéut calls upon a
person to make an offer. For example, a shop winddwvertisement itself is not a valid offer,
but addresses a variety of potential customersimvrites them to make a self-contained offer.
This offer can be accepted subsequently.

Through offer and acceptance, the parties to aradnagree that certain legal consequences
become effective between them. In this respect,dwmore declarations of intent are required
according to German law, both of which addressmog&ual result. For a contract to come into
effect, not only must there be an offer and acce@abut both parties must also have legal
capacity to contract. The declarations of intemt lsa delivered explicitly or implicitly.

2. The principle of freedom of contract

In Germany, the principle of freedom of contraceplicable. This principle states that every
natural and legal person can choose the other amtimg party and the subject matter of the
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contract independently, as long as no rights afdtipiarties or other statutory provisions are
affected by the contract. The rule of freedom aftcact is rooted irArt. 2 Abs.lof the German
Constitution, which guaranties freedom of actioAllgemeine Handlungsfreih&it The rules
applicable to German contracts are generally coethin acts passed by the German legislature.
Therefore, in reference to the Civil Code, a casttaan be valid even though the contract itself
does not explicitly articulate further rules. Faample, if a lease or rental agreement contains no
clauses on cancellation deadlines, the Civil Codepnovide basic rules concerning that issue.
Thus, the missing agreement on a deadline doesnualidate the contract. However, every
contract needs to contain the so caksdentialia negoti the necessary (essential) agreements
to close a contract — which means that the contraetls to contain all substantial details. For
example, in a sales contract, the subject matteah@fcontract and the sale price have to be
specified, or else such contract is void.

Despite these rules, many provisions of BB are non-binding law, and can be altered by the
parties. Generally, the parties’ agreements prewadr the rules set forth in the Civil Code,
unless those rules are mandatory law.

The “Trennungsprinzip“ and the “Abstraktionsprifzip

German civil law, particularly contract law, is gtly influenced by two basic principles: The
“Trennungsprinzipand the Abstraktionsprinzip.”

The “Trennungsprinzip indicates that an act within the law of obligatso
(“Verpflichtungsgeschéfte.g. a sales contract according80433 BGB always needs to be
distinguished from an act of actual property lawdtfligungsgeschéfte.g. the transfer of the
ownership of an object according8®29 BGB. A sales contract, for example, only imposes an
obligation to transfer ownership; the actual transff ownership of the object sold is subject to
an adequateVerfigungsgeschaftThus, the purchase of an object or item contéiimee legal
actions: (1) The sales contract between the pafg2¢she transfer of particular goods and (3) the
transfer of money.

The second important basic principle is th&bstraktionsprinzig, which is based on the
“Trennungsprinzig. The “Abstraktionsprinzip” indicates that, basically, the validity of an
obligation (‘Verpflichtungsgeschéjtand the fulfilling of that obligation (erfligungsgeschdjt

are not interdependent. This means that the intalidf a contractual obligation
(“Verpflichtungsgeschéjt generally does not cause the invalidity of thget fulfilling of that
obligation (‘*Verflugungsgeschdfte.g. transfer of the ownership of an object). flisao say the
“Verfligungsgeschaftis abstract, i.e. its legal existence is indepahdeom the previous
“VerpflichtungsgeschéaftThe “Abstraktionsprinzip”protects all kinds of legal relations. The
buyer of an object can rest assured that he hasdj@ine ownership of the relevant object after a
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legal transfer according 929 BGBeven if the underlying contract turns out to toeaiid later
on. Neverthelesghe seller in such a case can possibly demancethen of the goods from the
buyer according to the rules of Unjustified Enridmh@8 812 et seq BGB.

However, again, the parties’ individual agreemeatsvail. As suchthe “Abstraktionsprinzip”
can also be abrogated by means of an accordamtdgggement. Furthermore, there are cases in
which the ‘Abstraktionsprinzipdoes not have to be applied, as in the case oficdé¢ mistakes,

i.e. when the same mistake or the same reasonnfalidity affects both the obligation
(“Verfugungsgeschaff’and its fulfillment (‘Verpflichtungsgesch&jt Examples of identical
mistakes are avoidance on the ground of willfuleiteor duress according t® 123 BGB
missing legal capacity according 88 104 et seq. BGRisury and unconscionability according
to § 138 BGBand legal prohibition according §134 BGB An example of the latter would be
illegal trade in drugs, where the underlying cocitras well as all related transactions would be
null and void.

3. Representation in German contract law

In Germany,88 164 et seq. BGRBIlow each contracting party to be representedamyagent
provided certain preconditions are fulfilled. Thgseconditions are (1) acting as a representative
on behalf of another person, (2) the principle lofiousness Offenkundigkeitsgrunds&jzand

(3) having power of representation, i.e. authdigtyact as a representative. In very personal legal
matters, such as a marriage ceremony or the cneatia last will and testament, representation
by an agent is not allowed.

With respect to the first precondition, the représey agent must act on behalf of another
person. This precondition is not fulfilled when ergon signs with somebody else’s hame while
the other party to the contract is indifferenthhe hame used in that signature as he or she only
wants to contract with the person actually actinbhis constellation would be described as
acting_under wrong name. In the case of a person who acta@andunces a wrong name, the
person actually acting will incur the legal obligat accruing to the action. The bearer of the
name which was announced will not incur legal adiign A common example is that of
somebody who rents a hotel room under another psrsame.

Secondly, valid representation by a representimgntagequires compliance with the principle of
obviousness according 8164 Abs.2 BGBThe intention to act in another person’s nametmus
be expressed clearly and identifiably. The purpokéhe principle of obviousness is that of
protecting the contract partner of the person todpeesented. The contract partner needs to be

2 Medicus, Dieter: Burgerliches Recht, § 5, Rn.82.
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informed that he or she is concluding a contrat¢hwhe person represented, not with his or her
agent. There are, however, several exceptionsetprinciple of obviousness, such as daily cash
transactions for which the seller usually does mmte an interest in knowing with whom he
actually is contracting. In the case of such a ramtt ownership of the particular goods in
question is transferred not to the person actuailyng (i.e. the representing agent), but to the
person for whom the agent is actifgven if the principle of obviousness was not aeltieo).
Moreover, as far as circumstances allow it unglét64 Abs.1 S.2 BGBn cases of so-called
corporate affairs, employees do not have to makéaitky clear that they are representing their
company’'s owner when they are concluding a contseéitt a customer. If it is not clear that the
transaction at hand is a corporate matter, the @mapl him- or herself becomes the contracting
party. However, it is possible for the company om@esubsequently authorize the transaction
according t@8 177 Abs.1 BGB

A third precondition for valid representation by agent is the power, or authority, of
representation. Such authority is either statutmrycan be issued by a legal act (Power of
Attorney, legal definition ir§ 166 Abs.2 S.1 BGBPowers of Attorney validating a legal act can
be issued either as an internal authorizati6mn@nvollmacht § 167 Abs.1 Var.1 BGBr as an
external authorization AulRenvollmachit 8§ 167 Abs.1 Var.2 BGBThe Power of Attorney for
Internal Use is issued by the principal, i.e. thena of the power, through an appropriate
authorization to the donee of the power, i.e. tgend on whom authority to represent is
bestowed. The Power of Attorney for External Usesssied through a declaration addressed to
the other contracting party. The Power of Attoreay be issued by declaration or by delivery of
a certificate of authorization according8ol70 ff. BGB Under certain circumstances — and to
protect the possible contract party — the PoweAtérney can be replaced by a Power of
Attorney by Estoppel, called eitheDtildungsvollmaclit or “Anscheinsvollmacht.”In such
cases, representation is valid even though a pofietorney never has been explicitly issued. In
the case of aDuldungsvollmacht,the principal knowingly accepts another persomgabn his
behalf, without that person being an authorizechade the case of anAhscheinsvollmacltit

the situation is slightly different: The principhas in fact no knowledge of another person’s
wrongful behavior, but would have been able to gaich knowledge, had he paid the necessary
attention. In that case a possible contract paasyth be protected if it was indeed unaware of the
lack of authorization; therefore authorizationssamed and the principal is treated accordingly.

In the case of a valid representation, the reptesgagent delivers his or her own declaration of
intent. This means that the principal is incurraigigations even though he or she does not act in
person at all; se@ 164 Abs.1 S.1 BGH-or the representing agent, the transactionrieudral

3 Medicus, Dieter: Burgerliches Recht, § 5, Rn.90.
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legal act and, so, even restricted legal capasitguificient in such cases according8td.65
BGB. The fact that the representing agent deliverewis declaration of intent distinguishes him
from a messenger, who only delivers or receivestamnondividual’s exact declaration of intent.

4. Absence of intention, defects and avoidance

Under German law, the absence of intention on #ré @f one of the parties at the time the
contract is concluded can enable that party toadedhe contract null and void. A reason for
such avoidance can be a mistake at the time afdhelusion of the contract, such as a mistake
involving the content of a declaratio@ {19 Abs.1 Var.1 BGBa mistake of expressiog (119
Abs.1 Var.2 BGBor a mistake as to important characteristicsualities of the subject matte§ (
119 Abs.2 BGB Moreover, a contract can be voided becausetiofeat or deceit at the time of
the conclusion of the contra@ (23 BGB. The intended avoidance has to be expressly @ekcla
to the other party§ 143 Abs.1 BGB Depending on the reason for the avoidance, acpkar
deadline has to be kept in mingg§(121, 124 BGPB In the case of a successful avoidance, the
contract has to be treated as null and void froenviéry beginning onwardsd¥ tunc” 8 142
Abs.1 BGB. After a valid avoidance, the contract has tdrbated as if it never had existed.

5. Under-age contract law

The German law also requires that both contragtizugies be of legal capacity before a valid
contract can come into existence. Legal capacitgpring to§ 104 Nr.1 BGBrefers to a
person aged seven years or older. It is importamdte that there can also be a condition
affecting the free exercise of will which can caetfiwith legal capacity§ 104 Nr.2 BGBules
legally incapacitated a person who is in a statmetal disturbance which prevents him or her
from the free exercise of will. According 8105 Abs.2 BGBa declaration of intent, delivered
in a condition of unconsciousness (as in the cdsatoxication) or in a temporary state of
mental disturbance, is voig 105 Abs.1 BGBstipulates that a legally incapable person’s
declaration of intent is void.

After attaining the age of seven years, a minor Imaged legal capacity according ® 106
BGB. Therefore, all minors between the ages of seveheghteen years have limited legal
capacity. The legal representative can later agpeogontract which was concluded by a minor,
aged seven years or older, without the requirear monsent§ 108 BGB. An exception to this
principle is that minors need no consent from tHemgal representative if they deliver a
declaration of intent which results only in a legédlvantage for then§{07 BGB.

A further exception is set forth in rug110 BGB which is called the Taschengeldparagraph
(“pocket money section”). It states that a conti@ricluded by a minor without the consent of
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his legal representative is immediately valid ié tminor fully pays for the goods acquired or
services received with money given to him or heth®ylegal representative, or by a third party
with the legal representative’s consent, exprefsiyhat very purpose — or alternatively for his
or her free disposal. For example, if a minor reegi€ 30 of pocket money each month from his
or her parents, he or she indeed receives it && flisposal. Therefore, legal actions performed
with this money are instantly valid and do not riegthe consent of the legal representative.

Damages, claims for quasi agreements and the piénaf good faith (Treu und Glaubgh)

In the case of a breach of contract, the party whibered loss can demand damages and/or
withdraw from the contract. For example, accordingSales Law, in a situation in which
services were not performed in conformity with ttlentract, the wronged party can choose to
require supplementary services to be performedgedoice the purchase price or to withdraw
from the contract.

Another specific characteristic of German law is frovision that preliminary claims can arise
out of a quasi-contractual relationship. Argualhe most important claim is the one fautpa

in contrahendd (short:CIC), which is regulated i8 311 BGB Such a claim accrues if one party
at the time a contract was initiated culpably viegathe other party’s rights, and is thus in breach
of its preliminary obligations. In certain casdsjms for ‘culpa in contrahendobcan be asserted
whether a contract was indeed concluded later brAiso, there are cases in which a claim with
respect to a breach of post-contractual obligatzars be asserted even after the performance of
the original contractual obligations. According&@80 BGBremedies can be claimed in case of
a Violation of Contractual Duty Positive Vertragsverletzui)g This includes remedies for the
violation of collateral duties, or of the obligatito provide protection to third parties.

§ 242 BGBcodifies the principle of good faith Grundsatz von Treu und Glaulignwhich
serves as a blanket clause in German Civil Law applies to performance of any and all
contractual obligations. According ® 242 BGB,the obliged party has to perform his or her
contractual obligations in compliance with goodtifaand in accordance with the accepted
standards and prevailing practices.

6. Modifications applicable to merchants

Exceptions and special regulations in contractdgy to commercial transactions, such as the
actions of merchantg8 1 et seq. HGR"Handelsgesetzbu¢hGerman Commercial Code)

* Palandt/Ellenberger § 110 Rn. 2: The question kérea minor is allowed to conclude further valichiracts with
means acquired as a result of the first contraeir(dgates”) has to be answered on a case-by-ease(k.g.
winning a lottery by means of a valid ticket pursbathen spending the money won on buying furtbeds).
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codify the criteria according to which a persorcliassified as a merchant. According 8ol
Abs.1 HGB a merchant is someone who is engaged in tradeording to8 1 Abs.2 HGBa
trade is every business enterprise, unless thepeisi in question by virtue of its character and
size does not need to be commercially organizedh&more, according t§ 6 Abs. 2 HGB
there are entities that are considered merchanitsiy

« GmbH (German equivalent to a limited liability comparggcording to§ 3 Abs. 3
GmbHQ

» AktiengesellschafiStock corporation, according 3 AktQ

* Eingetragene Genossensch@®egistered cooperative society, according tb7 Abs. 2
GenQg

Being engaged in a trade causes a merchant towdtala variety of legal actions and to
conclude contracts day-to-day. Therefore a mercisatéemed to be in need of legal protection
much less than an average private person. Fordagon some of the rules originally set forth in
the BGB are modified as follows: Contrary to the provisioh§ 766 Abs.1 S.1 BGRBvhich
requires a surety to be in written form, a mercisaatal declaration of surety is vali@ @50
HGB). If the provision of the surety is a commerciansaction for a merchant, that merchant
can be subject to a claim based on the providestysurithout the claimant being forced to first
sue the original debtog(349 S.1 HGB

In accordance with prevailing practice between imants, silence can establish contractual
obligations. After a contract between merchantshess concluded by offer and acceptance, it is
common practice to confirm the conclusion of thal aontract and its content by letter at a later
date. If the merchant does not object to such tarletf confirmation (e.g. regarding lack of
clarity, missing power of representation or contdiffering from the oral agreement), his or her
non-response is deemed to be an acceptance affientation’s written content.

7. Form

Generally, German law does not stipulate formaumegnents for the conclusion of a contract,
which allows parties to close binding contractdlpralowever, there are certain legal actions
which require a particular form, and if the reqtasform is not adhered to, the legal action
generally becomes void§ (125 S.1 BGB In that context, the nature of the legal action
determines the form necessary. For example, a \&lids contract§( 433 BGB involving
moveable property can be concluded orally, whetteaslosing of a sales contract involving real
estate is required to be notarized in order toddel (8 311b Abs.1 S.1 BGBL.ease agreements
can be concluded without any formal requirementwels(§8 535 BGB, but if a lease agreement
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that has lasted for a period of at least one yaamiot been concluded in written form, it will be
deemed to have been closed for an unlimited pexidone § 550 S.1 BGPB It is also possible
to conclude contracts via means of telecommuning@o312b et seq. BGR.g. an agreement
closed using the internet), but — according8t@12d Abs.1 S.1 BGB in such cases, the
consumer is allowed to revoke his or her formelatation within two weeks and thus avoid the
contract § 355 BGB.

Although German law generally does not require iétevwr form, concluding contracts in writing
is helpful as evidence in case of a later dispditeequired, the notarization of a contract serves
different purposes: It is a means of security angaaning to the contracting parties, which
ensures that both parties become aware of the goesees of the contractual obligations.
Agreements involving the sale of real estate, foangple, always require the contract to be
notarized.

V. The conclusion of a contract according to Canadian law

Consensus ad ideand offer and acceptance

Canadian contract law is primarily affected by fnmciple of ‘Consensus ad ideilhis basic
rule signifies that every contracting party musténtghe will to come to a mutual agreement. An
agreement needs to be expressed either explicithpicitly. Similar to German law, a contract
can only be valid in Canada if there is an offed anceptance. Furthermore, a contract can be
concluded only if thednimus contrahendi'exists between the parties, i.e. the will to cltdse
contract. An invitatio ad offerendum{invitation to trea} is not a valid offer in Canada.

1. Consideration

Besides offer and acceptance, the common law inadarrequires each party to provide
consideration for the valid conclusion of a contrdtie term consideration refers to an exchange
of value provided by each party which serves asgaantee that the contract will be concluded
in the future. In the words of a Canadian judgehé principal requisite and that which is the
essence of every consideration, is that it shoutéte some benefit to the party promising or
some trouble, prejudice or inconvenience to theyptir whom the promise is matfeHowever,

it is possible that the service or value providedalves on a third party.

Consideration is an example of a legal principlat thistinguishes Canadian from German

® See discussion of “Offer and acceptance” in therae section, p. 6.
® Lord Campbell, C. J., in Gerhard v. Bates, 2 EB&476 J 20 Eng. Law & Eq. 135.
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contract law. German contract law contains no llegacept of consideration. According to
German law, after the parties have validly conatl@de contract, all contracting parties are
obliged to fulfill the contract through performascée. execution of the terms of the contract, as
agreed in advance.

2. Capacity

As is the case in Germany, Canadian law mandatsaih contracting parties be of legal
capacity. The provisions in Canadian common lawgaiiee similar to the provisions in German
law, in that legal incapacity includes those witmantal disability and those under the age of
eighteen. In Canada, as in Germany, inebriated lpecannot legally contract. Under the
common law, special rules apply to minors with eetpto contracts. For example, a contract
which involves at least one minor party can be @&oiby the minor, but if the minor received a
benefit because of the contract, he would havauilfdl fthe contractual obligations, unless the
benefit received was of no quantifiable value.

In the Canadian legal system, it is frequentlydhse that a minor is not bound by a contract and
is granted the option of avoiding the contract. &ptons, however, are contracts pertaining to
necessaries, i.e. goods suitable to the conditiohfe of the minor and to his or her actual
requirements at the time of the sale and delivergontracts because of which a minor receives
a benefit.

Limited legal capacity, as articulated in German,ldoes not exist in Canadian common law.
Thus, the later approval of a contract concluded loginor is not provided for under Canadian
law. Legally incapacitated persons are protectethlyy especially if they are acting against their
own potential interest or cannot take care of ttedwes. Therefore, any such contract could be
declared void. In addition, a contract closed uriderinfluence of alcohol or drugs could also be
declared void, if all relevant requirements werdg.me

3. Privity

Privity is another basic principle of contract laamd refers to the contractual relationship
between the contracting parties. More specificaflsiyity defines the parties involved in a
concluded agreement and prevents persons not fmathe contract from being affected by it.
The signatures of the contracting parties in tlstext serve as evidence for the conclusion of
the contract. An agreement between A and B thezedoty contains A and B as parties to the
contract. If there is another person (C) namedhédontract in the sense that this person incurs
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an encumbrance or is benefited by rights becauigabcontract, this does not necessarily mean
that this person becomes party to the confract.

A person, such as a lawyer, who influenced the logran of the contract, but was not
personally involved, cannot sue or get sued bypiduies to such a contract. Because of the
principle of privity, only the parties who actualtpncluded the contract can be plaintiff and/or
defendant In this context, congruency with the German lawpparent. However, the rights of
the contracting parties can be transferred to & tparty in the form of a legal assignment.
Within such an assignment the particular rightstemesferred from one party to another. In such
an instance, therefore, a party not initially inxed in the contract could sue or be sued with
regard to the contract.

4. Invalidity of a contract

In Canadian law defects which can lead to the iditgl of a contract include a mistake,
misrepresentation, duress, undue influence andnscamability. Furthermore, the contract can
be invalid due to illegality (the same principlepées in German lawg 134 BGB.

It is important to note that Canadian law doesdistinguish between validity of the contract and
validity of the performance, but rather focusestba question whether the performance is
unlawful and thus invalid. Should the performaneeitvalid due to unlawfulness or illegality,
generally the contract will be invalid as well. $tapplies even if the party did not know about
the unlawfulness or illegality of the performanddowever, there are exceptions. If the
performance violates a statutory provision, thisvpsion can be engaged to penalize only the
unlawful act, but not to influence the validity tife underlying contract. This is a question of
interpretation of the relevant circumstances. Thigrpretation usually lies within the discretion
of the court. The court considers the seriousnésiseoinfringement and then decides about the
validity of the contract.

Under common law, as a general rule, invaliditytre# performance of the terms of a contract
will result in invalidity of the contract. Contraahd performance in common law legal systems
are closely interconnected and are not treateddependent contracts, as in German law.

5. Representation in Canadian contract law

The rules concerning representation in legal maitannot be found in a single regulation. The

" Fridman, G.H.L., The Law of Contract in Canad487-188.
8 Fridman, G.H.L., The Law of Contract in Canad4.9f.
° Fridman, G.H.L., The Law of Contract in Canad&7g.
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preconditions for a valid representation arise fitwra different sources: (i) statutes and (ii) the
common law. Statutory provisions only apply witlthe particular province in question. Thus, an
Ontario statute cannot be the basis for the detisi@ court in the province of Alberta.

6. Breach of contract

Non-performance of a contractual obligation cauaelsreach of that contract, regardless of
whether the breach was intentional, purely accalent due to negligence. However, the
relevant party cannot be held liable if the brea€ltontract was excused, justified or in any
other way legally allowed. Depending on the natfréhe breach of contract, this will result in

different consequences.

A fundamental breach of contract is a breach s@mw@rin nature that it relieves the other
contracting party of the duty of performance angegiit the right to sue. Also, minor breaches
and material breaches might occur, which wouldlteésuess significant consequences.

Damages and equitable remedies

A breach of a contract usually warrants a remedyd@amages which is applied on a strict

liability basis. This means that the aggrieved yddes not have to show that the contract has
been breached intentionally or negligently to fifr damages. In so far as no excuse,

justification or other exception for the breachcohtract applies, the party breaching the contract
will be liable and ordered to pay damages.

Depending on the nature of the breach of contrdet, aggrieved party has an option of
alternative remedies. If a contract is breachedrayd or negligence, for example, an action
under tort law can be filed instead of an actiodarrthe law of contracts.

It is also possible to file an action under bottt &md contract. This is important because, at the
time an action is filed, it is often not possibtestate exactly which legal claims actually can be
asserted. As soon as the question of damages odberglaintiff has to choose either the
enforcement of a claim for damages under tort lawcantract law. Moreover, instead of
damages, a plain sum which represents the valtieegsarticular goods or services to which the
contract applies can be claimed. In the case ofstile of goods this is calledjdantum
valeban,”in the case of servicegtiantum meruit **

Depending on the court’s decision, and besidesnslédr damages, so called equitable remedies

9 Fridman, G.H.L., The Law of Contract in Canad&98-594.
" Fridman, G.H.L., The Law of Contract in Canad&3g.
2 Eridman, G.H.L., The Law of Contract in Canad&3s.
3 Fridman, G.H.L., The Law of Contract in Canad&4.
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can be applied. These are remedies which re-estiajpistice between the parties, and they can
be applied in addition to the other possible rem&dn common lawinter alia, such remedies
may be specific performances, injunctions, resaisand/or rectification.

7. Form

While it is always advisable to have a contractwinting, oral contracts are valid as well.
Whether an oral contract is sufficient dependshennature and content of the contract according
to Canadian law. For example, Purchase and SaleefAwgnts need to be in written form.

VI. Summary and future prospects

Although there are vast differences between thes lafvCanada and those of Germany, both
legal systems are structured in accordance withiaitoasic principles. It might be asserted that
the common law and civil law legal systems haveéentoward increasing similarity over time.
Court decisions were important within German judsdn from the very beginning, but are
becoming even more relevant nowadays. In contesgigecially in North America, more and
more statutory provisions are being developed imitech to common law. Ongoing
globalization and internationalization of trade amtbnomies suggest that this trend can be
expected to persist in the future.
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